
MINUTES OF A MEETING OF THE APPEAL AUTHORITY HELD IN THE BANQUETING HALL, 
MALMESBURY ON THURSDAY, 6 JULY 2023 

PRESENT: 

The Executive Mayor, Alderman J H Cleophas (chairperson) 
The Deputy Executive Mayor, Cllr J M de Beer 
Cllr D G Bess 
Cllr N Smit 
Ald T van Essen 

1. OPENING AND APOLOGIES

The chairperson opened the meeting.

RESOLVED that the apology be noted of Cllr A K Warnick.

2. MINUTES OF A MEETING OF THE APPEAL AUTHORITY HELD ON 21 JUNE 2023

RESOLUTION
(proposed by cllr N Smit, seconded by cllr D G Bess)

That the minutes of a meeting of the Appeal Authority held on 21 June 2023 be approved and signed
by the Executive Mayor.

3. MATTERS FOR CONSIDERATION

3.1 OUTCOME OF APPEAL RECEIVED ON THE PROPOSED REZONING OF ERF 975, 
DARLING (15/3/6-8, 15/3/3-3) 

An appeal was received on the decision by the Municipal Planning Tribunal (MPT) – Item 6.3 
dated 8 February 2023 – to refuse the application for the rezoning of Erf 975, Darling. 

The evaluation of the appeal was presented to the Appeal Authority on 21 June 2023 in the 
report of the Municipal Manager dated 18 May 2023 and the report of the authorized official 
dated 4 May 2023, respectively. 

At a meeting of the Appeal Authority held on 21 June 2023 all the parties to the appeal were 
given the opportunity, in order to apply the audi alteram partem rule, to make submissions to 
the Appeal Authority. 

The Appeal Authority RESOLVED on 21 June 2023 – 

”That the appeal will not be resolved on date and that all parties will be notified of the outcome 
of the Appeal Authority after due consideration of all the information, including (but not limited 
to) all submissions made (orally and in writing).” 

The merits of the appeal was considered and assessed by the Appeal Authority on 6 July 2023, 
taken into account all relevant legislation and policy guidelines, including the Swartland 
Municipal Spatial Development Framework (MSDF, approved by Council on 30 May 2021) in 
order to adhere to all requirements. 

The following matters/… 
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The following matters were discussed in reaching the decision: 

(1) Process

With reference to Section 90(2) of the By-Law, the Appeal Authority notes that the appellant
did not appeal the process followed by the Municipality during the consideration of the
application.

The process followed in the consideration of the application is therefore deemed true and
fair.

(2) Public Participation

formal notice were served, in terms of Section 56(2) (c) & (d) of the By-Law, on each person
whose rights or legitimate expectations were deemed to be affected by the approval of the
application as well as on every owner of land adjoining the land concerned. A total of 19
properties were identified by the municipality, deemed to be affected.

In terms of Section 55 of the By-Law, public notice of the application was also done as
required with the publishing of the application in a newspaper circulating in the area, the
Provincial Gazette as well as the municipality’s website.

The public participation process followed is therefore deemed compliant with the applicable
legislation.

(3) Contradiction with planning policy, norms and standards

The development proposal does not adhere to the spatial planning principles and can
therefore be considered inconsistent with the spatial planning principles as contained in
SPLUMA and LUPA.

The development proposal is deemed inconsistent with the PSDF as it will detract from the
character of the area as well as negatively impact the sense of place.  Decision making
should target existing economic nodes (CBDs or township centres) to accommodate
development of this scale and nature.

The proposal is deemed to be in contradiction with the MSDF, 2019 which supports
concentration of mixed use development along identified main activity corridors and streets
to support integration.  It also rather support the strengthening of the primary commercial
node along Main Street and secondary nodes in neighbourhoods with specific reference to
the secondary commercial nodes in higher density poorer neighbourhoods;

The Appeal Authority therefore conclude that the proposed use of business premises
consisting of shops and offices in the proposed location as well as the scale of the proposed
rezoning is in contradiction with the MSDF, 2019 and therefore the Municipal Planning
Tribunal did not err in its decision to refuse the application.

Section 42(1) of Spatial Planning and Land Use Management Act, Act 16 of 2013, clearly
state that the Municipal Planning Tribunal may not make a decision which is inconsistent
with provincial government policies and the Municipal Spatial Development Framework.

(4) Public interest

The Appeal Authority is in agreement that the position will result in bringing commercial
opportunities closer to the low cost housing/highly populated area of Darling. However, the
proposed usage is not desirable and furthermore no site specific circumstances has been
submitted to deviate from the SDF.

Section 89(1) of the By Law determines that ‘…The executive mayor is the appeal authority
in respect of decisions of the Tribunal or an authorised employee contemplated in sections
78(a) or (b) and a failure to decide on an application as contemplated in section 68.

Resolution/… 
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RESOLUTION 

(a) The Executive Mayor as Appeal Authority of Swartland Municipality therefore dismiss the
appeal received from C K Rumboll and Partners (on behalf of the owners of Erf 975,
Darling), for the following reasons:

(i) The proposed development remains to be non-compliant with the principles of
LUPA and SPLUMA;

(ii) The proposed development remains to be non-compliant with the Municipal Spatial
Development Framework;

(iii) No site specific circumstances were argued to deviate from the spatial planning of
Darling;

(iv) An existing business node exists in the high density residential development to the
north of erf 975 which is better suited to accommodate a development of this scale.
This will enhance the social cohesion of the neighbourhood and promote the sense
of place according to the Provincial Spatial Development Framework policy
objectives. The application as presented remains to be non-compliant with the
Provincial Spatial Development Framework;

(v) The impact of the proposed development on municipal infrastructure is not known
and could not be considered;

(b) The Executive Mayor as Appeal Authority of Swartland Municipality, in terms of Section
91(7)(b) of the Swartland Municipality: Municipal Land Use Planning By-Law, (PG 8226
of 25 March 2020), confirms the decision by the Municipal Planning Tribunal, Item 6.3
dated 8 Februarie 2023, to refuse the application for rezoning of Erf 975, Darling.

(sgd) ALD J H CLEOPHAS 
CHAIRPERSON 
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Verslag  Ingxelo  Report 

Office of the Municipal Manager 
14 September 2023 

15/3/4-14 
15/3/6-14 

15/3/12-14 
5/3/13-14 

(Erf 2122, 2123)

ITEM    4.1   OF AN APPEAL COMMITTEE MEETING TO BE HELD ON 14 NOVEMBER 2023 

SUBJECT: APPEAL ON THE PROPOSED SUBDIVISION OF ERF 2122 AND 
CONSOLIDATION WITH ERF 2123, TOGETHER WITH DEPARTURE AND 
EXEMPTION ON ERF 2123, YZERFONTEIN 

1. BACKGROUND

Full background is contained in the evaluation of the appeal by the authorised official
(Annexure A).

This report is aimed at affording the appeal authority an opportunity to dispose of the
appeal in terms of paragraphs 91(13) and 90(14) of the Swartland Municipality: Municipal Land
Use Planning By-Law (PG 8226 dated 25 March 2020).

2. COMMENTS: MUNICIPAL MANAGER

2.1 In terms of section 33 of the Constitution, everyone has the right to administrative action 
that is lawful, reasonable and procedurally fair, and to be given written reasons. The 
Constitution also provides for the enactment of national legislation, hence the Promotion 
of Administrative Justice Act (PAJA) 3 of 2000. 

2.2 Administrative law entails the following general legal principles governing the 
organisation of administrative institutions, with specific reference to the FAIRNESS and 
REASONABLENESS of administrative processes. Naturally, the scope of administrative 
law includes the administrative actions of a municipality in performing a public function 
or taking a decision. 

2.3 Administrative action is defined as: 

“... any decision taken, or any failure to take a decision, by an administrator which adversely 
affects the rights of any person and which has a direct external legal effect ...” 

2.3.1 As far as the “direct external legal effect” is concerned, the decision is binding, 
having been taken in terms of statute. 

2.3.2 It also includes a decision that needs to be taken to, inter alia: 
 impose conditions;
 set a requirement; and
 grant permission.

2.4 Before any “decision-making institution” can take a decision that affects the rights of 
individuals/the public –  

(s)he needs to have the statutory mandate to take such a decision, and the “decision-
making institution” – in this instance, the AUTHORISED OFFICIAL – must derive his/her
powers/functions from the enabling provisions of statute, common law rules, customary
law, and agreements or policies applicable to the relevant sphere of government.

2.5 PAJA: 

- sets a benchmark for minimum standards applicable to administrative actions;
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- gives effect to the constitutional principle of just and fair administrative decision-
making; and

- provides a minimum set of procedures for:
 taking decisions; and
 supplying reasons for decisions.

2.6 The principles of legality are as follows: 
o Fair manner

The administrative action must be performed and taken in a fair manner
(procedurally).

o Reasonable
The administrative action must be reasonable.

o Administrator/decision-making institution
The institution must be mandated by statute (the administrator) to take the decision.

o Authorised
The administrator must be lawfully authorised to perform a specific action or take the
decision.

2.7 Legal effect 

2.7.1 Administrative decisions are presumed to have been taken lawfully, until a 
particular decision is declared unlawful by a court of law. 

2.7.2 This is to establish legal certainty. 

2.8 SUMMARY 

Judged against the principles of legality stated in paragraph 2 above, the following can 
be confirmed: 

2.8.1 The administrative action (process to take the decision) was subjected to a public 
participation process, the applicant’s comments and motivations were weighed 
against the legal framework, the applicant was informed of their right to appeal, 
and therefore, it can be confidently stated that the action was FAIR and 
PROCEDURALLY CORRECT. 

2.8.2 Moreover, it is clear that the administrative action was REASONABLE and that 
the decision was taken in terms of the scheme regulations and the by-law, which 
acknowledge the rights of the individuals residing in the residential area. 

2.8.3 The Authorised Official was duly authorised to take the decision in terms of the 
applicable legislation, and the Executive Mayoral Committee is the 
institution/authority who serves as the Appeal Authority and considers appeals. 

3. RECOMMENDATION: MUNICIPAL MANAGER

(a) That, considering the evaluation of the appeal as outlined in Annexure A, the resolution of
the Authorised Official dated 24 May 2023 be confirmed;

(b) That the appeal be dismissed for the reasons as stated in Annexure A.

(sgd) J J Scholtz 

MUNICIPAL MANAGER 
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Aanhangsel A 

Verslag  Ingxelo  Report 
Office of the Director : Development Services 

Division : Development Management 

7 September 2023 

15/3/4-14/Erf_2122, 2123 
15/3/6-14/Erf_2122, 2123 

15/3/12-14/Erf_2122, 2123 
15/3/13-14/Erf_2122, 2123 

SUBJECT: EVALUATION OF THE APPEAL ON THE PROPOSED SUBDIVISION  OF ERF 
2122 AND CONSOLIDATION WITH ERF 2123, TOGETHER WITH DEPARTURE AND 
EXEMPTION ON ERF 2123, YZERFONTEIN 

1. BACKGROUND

The application for subdivision of Erf 2122, Yzerfontein into Portion A (54m² in extent) and the Remainder 
(397m² in extent)  in terms of section 25(2) (d) of Swartland Municipality: Municipal Land Use Planning 
By-law (PG 8226 of 25 March 2020) has been received. 

An application for consolidation of Portion A of Erf 2122, with Erf 2123, Yzerfontein in terms of Section 
25(2) (d) of Swartland Municipality: Municipal Land Use Planning By-law (PG 8226 of 25 March 2020) 
has been received. The newly created Portion A (54m² in extent) be consolidated with Erf 2123 (365m² 
in extent) to form a new land unit of 419m² in extent; 

The application for departure from the development parameters on Erf 2123, Yzerfontein, in terms of 
section 25(2) (b) of Swartland Municipality: Municipal Land Use Planning By-law (PG 8226 of 25 March 
2020) has been received.  

The following departures are proposed: 

• Northern and north-eastern 4m street building lines be departed from and each reduced to 3,15m;
• The height restriction limiting building line departure to the ground floor, be departed from;
• The 1,5m western lateral building line be departed from and reduced to 0m for the extent of 7m

to accommodate the garage;
• The 1,5m western lateral building line be departed from and reduced to 1m for the extent of 5,1m

to accommodate the portion of the dwelling (bedroom no 2) that encroaches on the building line;
• The maximum permissible coverage of 50% be departed from and increased to 54%;

The application  for the registration of a right-of-way servitude over the consolidated erf (portion A of Erf 
2122 and Erf 2123) and the remainder of Erf 2122, Yzerfontein, has been received. 

2. SUPPORTING DOCUMENTATION

Inclosed are the following documentation:

Annexure 1: Letter to applicant, C K Rumboll & Partners dated 24 May 2023 to inform 
them on the decision of the Authorized Official ..................................p 17-21 

Annexure 2: Correction of error letter to applicant, C K Rumboll & Partners dated 1 June 
2023 ....................................................................................................p 22-27 

Annexure 3: Appeal received from Ilze Smit dated 12 June 2023 ......................... p 28-59

Annexure 4: Letter to applicant dated 14 June 2023 to notify them of the appeal and the 
opportunity to comment on the appeal in terms of Swartland 
Municipality: Municipal Land Use Planning By-Law, (PN 8226 of 25 March 
2020)......................................................................................................p 60  
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Annexure 5 Letter from applicant C K Rumboll & Partners dated 5 July 2023 : Permission 
for extension to comment on appeal ...................................................... p 61

Annexure 6: Comment on appeal from Duncan & Rothman Attorneys (on behalf of Dr 
Christie Smit dated 3 July 2023 ........................................................ p 62-75 

Annexure 7: Letter from Joubert Attorneys (on behalf of Ilze Smit) dated 18 August 2023
..........................................................................................................p 76-77 

3. TIME FRAME FOR FINALISING THE APPEAL IN ACCORDANCE WITH THE SWARTLAND
MUNICIPALITY: BY-LAW REGARDING MUNICIPAL LAND USE PLANNING (PG 8226 VAN
25 MAART 2020)

Section 89(1): The executive mayor is the appeal authority in respect of decisions of the Tribunal or an authorised 
employee contemplated in sections 78(a) or (b) and a failure to decide on an application as contemplated in 
section 68. 

RESPONSIBLE 
PERSON(S) / ACTION 

ADHERENCE TO 
DEADLINE 
(YES/NO) 

Section 89(2) A person whose rights are affected by a 
decision contemplated in subsection (1) may 
appeal in writing to the appeal authority within 
21 days of notification of the decision. 

Development 
Management: Notice 
dated 1 June 2023 
/registered mail dated 7 
June 2023 

28 June 2023 

Section 90(8) If any person other than the applicant lodges 
an appeal, he or she must submit proof of 
payment of apeal fees as determined by the 
municipality to the municipal manager and the 
municipal manager mustg ive written notice of 
the appeal to the applicant within 14 days of 
receipt thereof 

Joubert Attorneys on 
behalf of Ilze Smit 

Yes, appeal and 
proof of payment of 
appeal fees received 
on Tuesday, 12 
June 2023 

Section 90(9) An applicant who received notice of an appeal 
in terms of subsection (8) may submit 
commenton the appeal to the municipal 
manager within 21 days of the date of 
notification.  

Duncan & Rothman on 
behalf of the applicant C 
K Rumboll & Partners 

Yes, on Monday, 3 
July 2023 

Section 90(12) An authorised employee must draft a report 
assessing an appeal and must submit it to the 
municipal manager within 30 days of the 
closing date for comments requested in terms 
of subsection (6). 

Development 
Management 

Yes, on Thursday 7 
September 2023 
(See reasons for not 
meeting the  
required time frames 
in  Point 4.1 of 
Evaluation of appeal 
by Authorised 
Official) 

Section 90(13) The municipal manager must within 14 days 
of receiving the report contemplated in 
subsection (12) submit the appeal to the 
appeal authority. 

Municipal Manager On/before 21 
September 2023 

Section 91(8) Subject to subsection (12), the appeal 
authority must decide on an appeal within 60 
days of receipt of the assessment report as 
contemplated in section 90(13).  

Executive Mayoral 
Committee 

On/before 20 
November 2023 

Section 91(11) The appeal authority must within 21 days from 
the date of its decision notify the parties to an 
appeal in writing of the outcome. 

Executive Mayoral 
Committee 

TBC 

4. EVALUATION OF APPEAL BY AUTHORISED OFFICIAL

4.1 Background

The appeal is lodged by JP Joubert Attorneys on behalf of Mrs Ilze Smit. Mrs Ilze Smit is a trustee
and beneficiary of the Smit Family Trust which is the owner of erf 2122. Mrs Ilze Smit lodges the
appeal as an affected party and not on behalf of the Smit Familiy Trust.

Appeal is lodged against the whole decision of the Authorised Official.

It is important for the Appeal Authority to take note of the following:

An application for the departure of development parameters on erf 2123, Yzerfontein was decided
on by the Municipal Planning Tribunal on 10 August 2022. This departure application was very
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similar to the application that is considered today. Nearly all the departures were refused except 
the departure of the 1,5m side building lines (eastern and western sides) to 0m to accommodate 
the proposed garage. 
 
An appeal on the abovementioned decision was lodged by Mrs Ilze Smit. The appeal was never 
presented to the Appeal Authority for decision making as the application was withdrawn. 
 
Since the withdrawl of the application for departure of development parameters on erf 2123, 
numerous meetings/dicussions took place between the municipality and the owner of erf 2123 
and his professional team regarding the development proposal on the property. 
 
A new land use application was then submitted in November 2022, which is the application which 
is currently being considered. 
 
Non-complaince with time frames for decision making 
 
The commenting period for the applicant (CK Rumbol & Partners) on the appeal ended on 5 July 
2023. Comments on the appeal was not received by the applicant, but from Duncan & Rothman 
Attorneys on 4 July 2023. 
 
On 5 July 2023 the applicant requested an extention of the commenting period on the appeal. 
The reason for this being that the appellant, by means of a technical point, indicated that the trust 
resolution provided by the Smit Family Trust giving consent (power of attorney) to CK Rumboll & 
Partners to lodge the land use application as well as approvals required for the land use applicant 
was fluad.  
 
The Planning By-law does not make provision for an extension of the commenting period on an 
appeal. However, given importance of the trust resolution scheduled for 20 July 2023, extention 
was granted until 31 July 2023 to present the trust resolution. The trust meeting took place on 20 
July 2023. 
 
Since the trust meeting took place there was a dispute from Mrs Ilze Smit which did not want to 
sign the trust resolution. The dispute could not be resolved. The signed trust resolution (by only 
2 of the 3 trustees) was only received on 14 August 2023 (Mrs Ilze Smit refused to sign the 
resolution). 
 
Since 14 August 2023 the comments on the appeal has been prepared and is now presented for 
decision making by the Appeal Authortiy. 

 
4.2 Comments on the appeal 
 
a) Decision A – Subdivision of Erf 2122, Yzerfontein 

 
i. As stated by the appellant the coverage of erf 2122 increased after the subdivision approval. This 

aspect was not considered by the Authorised Official as a departure from this development 
parameter on erf 2122 was not applied for by the applicant.  
 
The coverage on erf 2122 increased due to the subdivision of the property. It has to be noted that 
the panhandle portion of erf 2122 has been subdivided and consolidated with erf 2123. This 
panhandle portion also accommodates a right-of-way servitude which gives access to erf 2119 
from 9th Street. The size of erf 2122 decreased with a portion which could not be developed in 
the first place. The development potential of erf 2122 was therefore not affected negatively, 
regardless of the increase in coverage. 
 
The erf size of erf 2123 is enlarged by the consolidation with a portion of erf 2122. The 
development potential of erf 2123 is only improved regarding the coverage of the erf. It has to be 
noted that this added portion accommodates the same right-of-way servitude which was 
previously accommodated on erf 2122, which cannot be developed. 
 
If the owner of erf 2122 in future want to do additions to the existing dwelling on the erf, possible 
departure from development parameters will be considered at that stage. 
 
The subdivision of erf 2122 does not affect the zoning of the property, which remains to be 
Residential zone 1. 

 
ii. The appellant is correct that historically the panhandle portion of erf 2122 never formed part of 

erf 2123. 
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iii. A trust resolution was received from the Smit Family Trust (owner of erf 2122) dated 26 April 

2023 which granted power of attorney to CK Rumboll & Partners to submit the land use 
application as well as given consent for the subdivision of erf 2122 and consolidation with erf 
2123 and the departures from the development parameters on the consolidated erf. The trust 
resolution was taken by means of a majority vote as stipulated in the trust deed of the Smit Family 
Trust. This was deemed sufficient effidence for the municipality to process the application for 
decision making. 

 
iv. The trust resolution that was provided was deemed sufficient by the Authorised Official to take a 

decision on the land use application, due to the fact that the majority of the trustee members have 
supported the application.  

 
v. The Authorised Official deemed the power of attorney and permissions granted by the trust 

resolution as sufficient due to the decision taken by the Trustees. 
 
b) Decision B – Consolidation of portion A of erf 2122 with erf 2123, Yzerfontein 

 
See the comments at point 4.2(a). 
 
The subdivision of erf 2122 does not affect the zoning of the erf. The zoning of erf 2122 remains 
to be Residential zone 1. 
 

c) Decision C – Departure of development parameters on the consolidated erf 
 
1. Street building lines (northern and north eastern boundaries) 

 
i. Historically 2 dwellings were approved on erf 332 by the Yzerfontein Municipality in May 2001– 

today these 2 houses are erected on erf 2119 and 2122. At that stage a development proposal 
was also presented for a third house on erf 332 which would be erected on what we today know 
as erf 2123. As part of the site development plan the footprints of the three dwellings were 
indicated, taking into account the future subdivision lines which will eventually become erven 
2119, 2122 and 2123. The subdivision of erf 332 only took place in 2003. 
 
See below the building plan approved in 2001 on erf 332 for the dwelling on erf 2122 as we know 
it today. 
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See below the subdivision plan as approved in 2003 which indicates the position of the existing 
dwellings on erven 2119 and 2122 as we know it today. 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Erf 332 had  only one street front on 9th Street which provided access to the two houses on the 
erf. When subdivided in 2003, each house remained to take access from 9th Street. Only in 2016 
the road which connects 9th, 10th and 11th Streets obtained legal status as a road. This impacted 
on the all the erven on the newly declared road by means of access from a street and new street 
building lines which became applicable. 
 
Historically erf 332 contained restrictive title deed conditions which were removed in 2003 as part 
of the subdivision process. These conditions included Condition C.I(5) which stated the following: 
 
“…That no building shall be erected within 3,15 metres of any street line which forms a boundary 
of the erf hereby conveyed or within 3,15 metres of the open space where it forms a boundary of 
the erf to the sea front…” 
 
So, historically erf 332 and later erven 2119, 2122 and 2123 had a 3,15m building line along the 
sea front boundary line. The dwellings on erven 2199 and 2122 appears to have not been erected 
according to this building line. It is therefore fair to consider the departure of the 4m street building 
line to 3,15m on erf 2123 as it brings the development of the erf in line with the street scapes of 
erven 2219 and 2122. 
 
The appellant incorrectly refers to the Planning By-law of 2020 being applicable in the year 2000. 

 
ii. Historically erven 2119 and 2122 had the same 3,15m building lines as applicable to erf 2123. 

The character of the street scape of the properties on the sea front will remain unchanged. 
 
iii. A dwelling on erf 2123 is proposed similar in size as on erven 2119 and 2122. Given the historic 

background of the three properties it will be unfair to restrict the development on erf 2123. The 
values of surrounding properties will be enchanced rather than being impacted negatively. 
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2. Departure of 1,5m side buildling line (western boundary) to 1m on ground floor level 

 
i. The departure is on ground floor level and there is no windows proposed on this portion of the 

building which has a minimal to no impact on erf 2122. 
 
A roof overhang of 0,75m is permitted by the Planning By-law. 
 
The impact remains to be minimal. The decision of the Authorised Official is supported. 

 
ii. The building work that is referred to complies with the 1,5m side buidling line and is within the 

rights of the owner of erf 2123. 
 

iii. Access to services to erf 2122 must be obtained via the right of way servitude or from the 
streetfront of erf 2122. Access cannot not be taken over erf 2123 to erf 2122 in any other way. 
There is ±0,7m space between the dwelling on erf 2122 to the proposed boundary wall on erf 
2123, which provides sufficient space for access to the sewerage lines on erf 2122. 

 
iv. The proposed building work on first floor level on erf 2123 complies with the side building lines. 

In this case the views that are lost from erf 2122 were a previledge and not a right. 
 
v. Building work on the western side boundary is relaxed to 0m (garage) and 1m (bedroom) on 

ground floor level. The building work on first floor level the building work complies with the 1,5m 
side building line. The impacts of the departures on erf 2122 remains to be deemed minimal. 
 
The decision from the Authorised Official remains to be supported. 

 
3. Departure of 1,5m side building line (western boundary) to 0m for the garage on ground 

floor level 
 

i. Non compliance with this requirement of the Planning By-law is historic on erf 2122. Access 
around the dwelling cannot be taken over erf 2123. 
 

ii. There are only windows and no doors on erf 2122 that give access to the area between the 
existing dwelling on erf 2122 and the proposed dwelling on erf 2123. No boundary wall is 
proposed between the two dwellings. 

 
iii. It is not clear how erf 2122 will be impacted on as described by the appellant. The plans that are 

presented as part of this application does not indicate a washing line area. 
 

iv. A roof overhang of 0,75m is permitted by the Planning By-law. 
 
The comment from the appellant is speculative regarding the possible ensurance coverage due 
to the proposed position of the roof overhang on erf 2123. 
 

v. The proposed garage and laundary room on erf 2123 only have access from the garage door 
and from a door from the dwelling. No washing line area is proposed. 
 
The impact remains to be minimal. The decision of the Authorised Official is supported. 

 
4. Departure from the 1,5m side building line (southern boundary) to 0m on ground floor and 

1m on first floor 
 

i. Irrespective of the position of the proposed garage on erf 2123, a boundary wall can be erected 
on erf 2123 which will have the same effect on the turning circles for vehicles on erf 2122. The 
argument is deemed flawed. 
 

ii. The driveway width stays unchanged as it accommodates a right of way servitude. 
 
iii. It is unclear how the optimal use of space on erf 2123 impacts on the privacy of erf 2122. On the 

other hand, the design of the proposed dwelling on erf 2123 takes into consideration the personal 
space of erf 2122. 
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iv. Noted. The Authorised Official deemed the power of attorney and permissions granted by the 
trust resolution as sufficient in order to take a decision on this application. 
The development proposal does not include any departures of the 1,5m side building line to 1m 
on first floor level. The appellant is referring to another development proposal. 
The decision from the Authorised Official remains to be supported. 

 
5. Opinion from Davantoni Design 
 
i. The departure of the side building line (western boundary) to 1m on ground floor between erven 

2122 and 2123 is only relevant to 1 bedroom which has no windows or doors on the walls facing 
erf 2122. The rest of the building work (ground and first floor – exept the garage on ground floor) 
complies with the building lines which is within the rights of erf 2123. 
 

ii. The impact on Beach will be similar for all three even 2119, 2122 and 2123. The only difference 
would be that erf 2123 will have a boundary wall to provide privacy to the outdoor living areas on 
the property. 

 
iii. All affected parties provided their written consent for the proposed departures. No building work 

on first floor level encroaches the applicable building lines, except the street boundaries. The 
street fronts of erf 2122 and 2123 are aligned with each other, creating no impacts on views from 
the properties. 

 
iv. The compliance with fire safety regulations will be enforced on building plan stage. 
 
v. No valuation information was provided. However, it is anticipated that the development of erf 

2123 will rather have a positive impact on surrounding properties than a negative impact. 
 
4.3 Conclusion 
 

The historic background of the dwellings on the original erf 332 which was erected in 2001 and 
the creation of erven 2119, 2122 and 2123 in 2003, creates merit for the departures as approved 
by the Authorised Official. 
 
The scale, footprint and placement of the proposed building work on erf 2123 is not only 
optimising the development potential of the property, but also compliments the character of the 
existing buildings with similar character. 
 
The impact of the departures remains deemed to have either  minimal impact on the surrounding 
area with regards to views, safety, access, privacy and health concerns. 
 
The appellant is not only an affected party but also a trustee and beneficiary of the Smit Family 
Trust who is the owner of erf 2122. The trust resolutions by the Smit Family Trust is questioned 
by the appellant which intends to take the matter to the High Court. This raises questions 
regarding the motive for the appeal which may be seen as a possible unreasonable action to 
prevent the owner of erf 2123 to develop the property. 
 

5. RECOMMENDATION: AUTHORISED OFFICIAL 
 

 
5.1 The appeals be dismissed for the following reasons: 
 
a) The re-arrangement of erven 2122 and 2123 has no effect on access to the properties as well as 

the zoning of the properties. 
b) The development potential of erf 2212 is not affected, while the development potential on erf 2123 

is increased by coverage only. 
c) Given the historic background of the three properties it will be unfair to restrict the development 

potential of erf 2123.  
d) The power of attorney and permissions granted by the trust resolutions of the Smit Family Trust 

remains to be deemed to be sufficient. 
e) The values of surrounding properties will be enhanced rather than being impacted on negatively. 
f) A roof overhang of 0,75m is permitted by the Planning By-law. 
g) Compliance with the fire safety regulations will be dealt with at building plan stage. 
 
5.2 The appellant be informed of the decision of the Appeal Authority. 
5.3 The decision of the Authorised Official be implemented. 
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File ref: 15/3/4-14/Erf 2122, 2123   Enquiries: 
             15/3/6-14/Erf 2122, 2123                                                                                                 AJ Burger 
             15/3/12-14/Erf 2122, 2123 
             15/3/13-14/Erf 2122, 2123                                                                                                     
 

 30 August 2023 
                                                                                                                               
 
CK Rumboll & Partners 
PO Box 211 
MALMESBURY 
7299                            

                                                      
Dear Sir/Madam 
 
APPEAL : PROPOSED SUBDIVISION OF ERF 2122 AND CONSOLIDATION WITH ERF 2123, 
TOGETHER WITH DEPARTURE AND EXEMPTION ON ERF 2123, YZERFONTEIN 
 
This municipality’s letter to you dated 16 August 2023 regarding the subject refers. 
 
The appeal received from JP Joubert Attorneys, dated 12 June 2023, on behalf of Mrs Ilze Smit refers. Mrs 
Ilze Smit is not acting on behalf of the Smit Family Trust but in her own capacity as an affected party. 
 
The appeal is therefore valid and will be considered. 
 
Please inform your client that there cannot be given effect to the land use approval until such time as a 
decision on the appeal has been issued. 
 
 
Yours faithfully 
 
 
 
MUNICIPAL MANAGER 
via Department Development Services  
 
AJB/ds 
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File ref: 15/3/4-14/Erf 2122, 2123   Enquiries: 
             15/3/6-14/Erf 2122, 2123                                                                                                 AJ Burger 
             15/3/12-14/Erf 2122, 2123 
             15/3/13-14/Erf 2122, 2123                                                                                                     
 

30 August 2023 
                                                                                                                               
 
JP Joubert Attorneys 
Ground Floor, Caledon Street Chambers 
30 Caledon Street 
SOMERSET WEST 
6665 
 
Email: jp@jpjoubert.net 
                            

                                                      
Dear Sir/Madam 
 
APPEAL : PROPOSED SUBDIVISION OF ERF 2122 AND CONSOLIDATION WITH ERF 2123, 
TOGETHER WITH DEPARTURE AND EXEMPTION ON ERF 2123, YZERFONTEIN 
 
Your letter with reference JP/tk/JP2451, dated 18 August 2023, regarding the subject refers. 
 
Your actions to the High Court regarding the validity of the trust resolution is noted. 
 
Swartland Municipality has changed its view on the validity of the appeal and will consider the appeal of Mrs 
Ilze Smit as an affected party and not that she appealed on behalf of the Smit Family Trust. 
 
Yours faithfully 
 
 
 
MUNICIPAL MANAGER 
via Department Development Services  
 
AJB/ds 
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File ref: 15/3/4-14/Erf 2122, 2123   Enquiries: 
 15/3/6-14/Erf 2122, 2123     D N Stallenberg 
 15/3/12-14/Erf 2122, 2123 
 15/3/13-14/Erf 2122, 2123 

 14 June 2023 

C K Rumboll & Partners 
P.O. Box 211   
MALMESBURY 
7299  

Dear Sir/Madam 

APPEAL : PROPOSED SUBDIVISION OF ERF 2122 AND CONSOLIDATION WITH ERF 2123, 
TOGETHER WITH DEPARTURE AND EXEMPTION ON ERF 2123, YZERFONTEIN 

Your application with reference number YZER/12335/NJdK, dated 30 November 2022, on behalf of A.J. 
Smit as well as letter of approval dated 1 June 2023  refers. 

Please find attached letter dated 12 June 2022 from Joubert Attorneys on behalf of Ilze Smit. 

This letter serves as an appeal on the decision by the Delegated Official on 1 June 2023 to approve the 
proposed subdivision of Erf 2122 and consolidation of Erf 2123, together with departure and exemption on 
Erf 2123, Yzerfontein. 

You are hereby invited in accordance with sections 90(8) and (9) of the Swartland Municipality's By-law on 
Municipal Land Use Planning (PN 8226 dated 25 March 2020) to submit comments on the appeal to the 
municipality by no later than 5 July 2023. 

If no comments are received by the deadline, the municipality will continue with the appeal process. 

Yours faithfully 

MUNICIPAL MANAGER 
via Department Development Services 

/ds 

Annexure 4
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CK RUMBOLL & 
VENNOTE / PARTNERS 
PROFESSIONELE LANDMETERS ~ ENGINEERING AND MINE SURVEYORS ~ STADS- EN STREEKSBEPLANNERS ~ SECTIONAL TITLE CONSULTANTS 

VENNOTE / PARTNERS: 
IHJ Rumboll PrL (SA), BSc (Surv), M.I.P.L.S. and AP Steyl PrL (SA), BSc (Surv), M.I.P.L.S. 

ADDRESS/ ADRES:    reception@rumboll.co.za / PO Box 211 / Rainierstr 16, Malmesbury, 7299 
  MALMESBURY  (T) 022 482 1845  (F) 022 487 1661    VREDENBURG  (T) 022 719 1014 

DATE:  5 July 2023  OUR REF:YZER/12335/NJdK 

BY HAND 

Attention: Mr. A. Zaayman 
Municipal Manager 
Swartland Municipality 
Private bag X52 
MALMESBURY

7300 

APPLICATION FOR THE SUBDIVISION OF ERF 2122, YZERFONTEIN, CONSOLIDATION WITH 
 ERF 2123, TOGETHER WITH A DEPARTURE AND EXEMPTION ON ERF 2123, YZERFONTEIN 

Extension for appeal period 

The land use application as mentioned above was approved on 1 June 2023. An appeal was lodged 

against the outcome of the land use approval on 14 June 2023. Mr Joubert, who is acting on behalf of 

Mrs Ilze Smit-Hurter's appeal, rests on the technical point that sufficient notice was not given of the 

Smit Family Trust meeting at which decisions were made regarding the estates. The Smit Family Trust 

is not going to fight this technical point, but a next meeting notice has already been sent to the trustees. 

The previous points will be discussed again and if a majority vote will be taken. The meeting date is the 

20th of July 2023.  

In the interest of fair administrative processes and public participation, we request that our office 

receive extension until 25 July 2023 to address the appeal. 

We would appreciate your favourable consideration for extension. 

Yours faithfully, 

......................................................... 

NJ de Kock 

for CK RUMBOLL and PARTNERS 

Annexure 5
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