
 

 
 
 
 
 
 
 
 

DECISION BY THE APPEAL AUTHORITY, 27 MAY 2019 ON APPEALS RECEIVED 
 

(1) Proposed consent use on Portion 12 of the Farm Lammershoek No 841, Division Malmesbury 
(15/3/10-15) 

(2) Proposed consent use on Remainder of Farm La Rhine No 848, Division Malmesbury (15/3/10-

15) 

 

1. BACKGROUND: PRELUDE TO THE JUDGEMENTS OF THE WESTERN CAPE HIGH COURT OF 20 
AUGUST 2018 (FARMS LAMMERSHOEK AND LA RHINE) 

 
1.1 01 February 2017:  The applications for consent uses to permit sand mining on Portion 12 of 

the Farm Lammershoek, No 841 and on the Farm La Rhine No 848 are tabled at the 
Municipal Planning Tribunal (MPT) meeting for consideration and are unanimously 
approved. 

 
1.2 03 March 2017: Appeals are received from Adv M Coetzee (a) on behalf of ±251 

appellants, in respect of the MPT’s decision about the La Rhine application; and (b) on 
behalf of ±211 appellants, in respect on the MPT’s decision about the Lammershoek 
application. 
 

1.3 11 September 2017:  Members of the Appeal Authority conduct site inspections at both 
properties. 

 
1.4 21 September 2017: The Appeal Authority convened to hear and consider the submission of 

the appellants. 
 

1.5 26 September 2017: Members of the Appeal Authority conduct a second site inspection. 
 

1.6 27 September 2017: The Appeal Authority convened in order to apply the audi alteram 
partem-rule (listen to the other side) by affording the applicant the opportunity to make oral  
submissions. 
 

1.7 25 October 2017: The Appeal Authority convened, in the presence of all parties involved, in 
order to consider the appeals received against the MPT approval of the consent uses 
concerned and the submissions of the applicants and dismissed the appeals. 
 
[Note: It seems that most of (if not all) 211 appellants in the Lammershoek-appeal are also 
the appellants in the La Rhine-appeal. 
 

1.8 The Protect the Paardeberg Coalition (the Coalition) was apparently established to oppose 
the decision by the Appeal Authority and to submit a review application to the Western 
Cape High Court. 
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2. JUDGEMENTS OF THE WESTERN CAPE HIGH COURT 
 
2.1 20 August 2018: The following order by agreement between the Applicant and the First and 

Second Respondents was handed down by the Honourable Ms Justice Allie (Case No. 
4009/18) in respect of the Lammershoek appeal decision: 
 
“1.  The matter be removed from the semi-urgent roll of 18 September 2018. 
 
2. The decision of the Second Respondent (the Appeal Authority of the Swartland 

Municipality) on 25 October 2017 – to dismiss an appeal against the granting (by the 
Municipal Planning Tribunal) of a consent use application for a sand mining operation 
at Portion 12 of the Farm Lammershoek No 841, Division Malmesbury (also known as 
Granaatfontein Farm)(“the property”) – is reviewed and set aside. 

 
3. The matter be remitted to the Second Respondent for reconsideration by it, with the 

following directions: 
 

3.1. That the 2017 Swartland Municipal Spatial Development Framework (“SDF”) is the 
applicable SDF for purposes of such (re)consideration (and not any earlier versions 
of the municipal SDF) – and that proper consideration should be given to all its 
provisions in relation to the area where the sand mine is situated, including the 
description or designation / status (as per the SDF and related maps) of the specific 
area concerned; 

 
3.2 That consideration is to be given to the comments on behalf of the Ninth 

Respondent (i.e. the MEC for Environmental Affairs and Development Planning) 
contained in the letters dated 30 May 2017 and 14 June 2017 which form part of 
Applicant’s founding papers. 

 
3.3 That the Appeal Authority appoint a technical advisor, as meant in section 91(10) 

of the Swartland Municipality Land Use Planning Bylaw (2017), to advise or assist it 
with regard to the matter forming part of the appeal.” 

 
4. Pending finalisation of the reconsideration of the Consent Use Application by the 

Second Respondent referred to in prayer 3 above, Third and Sixth Respondents are 
ordered not to conduct any mining activities on the property. 

 
5. That each party is to pay its own costs.” 

 
2.2 20 August 2018: The Western Cape High Court (Case No. 4010/18) by agreement handed 

down a similarly word order in respect of the La Rhine appeal decision. 
 
3. APPOINTMENT OF TECHNICAL ADVISER 

 
3.1 Section 91(10) of the Swartland Municipality: Land Use Planning By-Law (2017) (the 

“Planning By-law”) provides as follows: “The Appeal Authority may appoint a technical 
adviser to advise or assist it with regard to a matter forming part of the appeal.” 
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3.2 Swartland Municipality appointed Mr Johan du Plessis, a person with knowledge and 
experience specific to the land development and land use applications concerned as 
technical adviser in compliance with the provisions of paragraph 3.3 of the judgements. He 
practices as an attorney with Du Plessis Hofmeyr Malan Inc. at Somerset West. 
 

3.3  Mr Du Plessis prepared an Independent Report in relation to the appeals submitted by 
“Protect the Paardeberg Coalition”. A copy of his report, dated 9 February 2019, 
accompanied the notice inviting all interested and affected parties to attend the oral 
hearing. Members of the Appeal Authority carefully studied his report. 
 

3.4 Mr Du Plessis also attended a meeting with members of the Appeal Authority in preparation 
for the oral hearing and to familiarise them with the applicable statutory and administrative 
law requirements. He was, however, excluded from and did not participate in the 
deliberations of the Appeal Authority and did not express any opinion as to whether the 
appeals should be upheld or dismissed. The members of the Appeal Authority 
independently formed their own opinion in respect of the appeals. 
 

4. ORAL HEARING 
 

4.1 The members of the Executive Mayoral Committee, serving as the Municipality’s Appeal 
Authority in terms of the Planning By-law, decided to hold an oral hearing as it appeared to 
them that such hearing would assist in the expeditious and fair disposal of the appeal. The 
emphasis was also on giving each party a fair, reasonable and adequate opportunity to 
hear the points potentially prejudicial to their case, for each to state their case and to be 
heard. 
 

4.2 All interested and affected parties were given notice of the date fixed and of the venue for 
the hearing. They were invited to attend the hearing, each were afforded the opportunity 
to present his case and to inspect any documents to which the Appeal Authority proposed 
to have regard in reaching a decision in the proceedings; and to make submissions in 
relation to those documents. 
 

4.3 The oral hearing was scheduled to take place on 5 March 2019. Adv Martin Coetzee, acting 
on behalf of the Appellants, made representations for a postponement to a later date in 
order to allow him more time for preparation for the oral hearing. The request was granted, 
and the oral hearing was rescheduled and eventually took place on 26 March 2019. 
 

5. ROLE OF LOCAL GOVERNMENT: CONSTITUTIONAL IMPERATIVES 
 

5.1 The problems of providing for an expanding population and meeting demands for social 
justice are complex.  Everything and everyone are interrelated in man-environment 
relationships, which require a holistic perspective, an ability to appreciate the many aspects 
that make up the real problem – social, economic, legal and others.  
 

5.2 In discussion the technical adviser made it clear that the SA Constitution recognises the 
need for protection of the environment while at the same time it recognises the need for 
social and economic development. It contemplates the integration of environmental 
protection and socio-economic development. It envisages that environmental 
considerations will be balanced with socio-economic considerations through the ideal of 
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sustainable development. Economic development, social development and the protection 
of the environment are considered the pillars of SD (the triple bottom line).  
 

5.3 The technical adviser also made it clear that the Constitution enjoins the state to promote 
justifiable economic and social development to ensure an environment beneficial to 
everyone’s “well-being”. Economic and social development is essential to the well-being of 
human beings. The Constitutional Court has recognised that socio-economic rights that are 
set out in the Constitution are indeed vital to the enjoyment of other human rights 
guaranteed in the Constitution.  The continued existence of development is essential to the 
needs of the population whose needs a development must serve. 

 
5.4 When considering the desirability of the proposed utilisation of the properties concerned (or 

lack thereof), the assessment must be undertaken with due regard to the constitutional 
imperatives. The decision to be made by the Appeal Authority was a complex one, 
requiring the balancing of a range of competing interests or considerations. The weighing of 
environmental, economic, social and other factors, and balancing them against one 
another is a notoriously difficult, albeit vital and necessary, task.  
 

5.5 Swartland Municipality is a development facilitator which promotes sustainable 
development. The balance of the environment (biodiversity), the economics (agriculture, 
tourism and mining) and social element, creates sustainable development which meeting 
today's needs without compromising the ability of future generations to meet their needs. 
 

5.6 The Appeal Authority’s point of departure was that it should make a conscious effort to 
balance the three imperatives of sustainable development and to take a decision that will 
be appropriate in the light of such consideration and assessment. In short, the members of the 
Appeal Authority were required to weigh the benefits of the proposed development 
objectively against the perceived disadvantages. In terms of their understanding the weight 
or lack of it to be attached to the various considerations that go to making up a decision, is 
that of the decision-maker.  
 

6. INTENDED CHARACTER AND OBJECTIVES OF MSDF 
 

6.1 The Court directed that the 2017 Swartland Municipal Spatial Development Framework 
(“MSDF”) is the applicable MSDF for purposes of reconsideration. Furthermore that proper 
consideration should be given to all its provisions in relation to the area where the sand 
mine is situated, including the description or designation / status (as per the MSDF and 
related maps) of the specific area concerned. The members of the Appeal Authority made 
a conscious effort to comply with this requirement. 
 

6.2 The MSDF is a policy document. It is not legislation, but a general and future guideline for 
the exercise of public power by executive government. A primary object of a policy is to 
achieve reasonable and consistent decision-making and to provide a guide and a 
measure of certainty to the public. The intended purpose of MSDFs is to promote coherence 
in a mere support to councillors’ discharge of their governmental responsibilities in respect 
of land use planning and development. 
 

6.3 A MSDF is a planning instrument. It is based on theory and assumptions (often not informed 
by the results of detailed scientific studies) and definitely not perfect. It may be a useful 
guide to decision making, but in itself not decisive or cast in stone. The wording of section 
26(e) of the Municipal Systems Act is important for it describes the intended character of 
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MSDFs, namely the provision of “basic guidelines” for a land use management system for 
the municipality.   
 

6.4 The notion of basic guidelines and the ordinary import of the word “framework” which in the 
relevant context donates a skeleton or supporting structure makes it plain that what 
Parliament had in mind was an aspirational broad brush instrument, not a detailed 
regulatory document like zoning schemes under the Land Use Planning Ordinance of 1985.  
 

6.5 The Appeal Authority regards the MSDF as the municipality’s principal strategic planning 
instrument which guides and informs all planning and development; and recognizes its 
binding nature in the exercise of municipal executive authority. 

 
6.6 In terms of SPLUMA deviations from the MSDF are permissible, based on “site specific 

circumstances”. The reason why this is so is that the demarcation of areas for specific 
purposes are usually drawn without the benefit of having the results of detailed specialist 
studies and when the results of such studies become available at a later stage, adjustments 
may be required and are permissible.  
 

6.7 As a strategic document the MSDF provides less detail for specific development in the rural 
areas than the urban areas (towns) and therefore rarely identify specific mining areas. The 
task to map areas where minerals can be found is usually left to the Department of Mineral 
Resources. 
 

7. ORAL HEARING ON 26 MARCH 2019: APPLYING THE RULES OF NATURAL JUSTICE 
 

7.1 The members of the Appeal Authority were required to: 
 
7.1.1 reconsider the consent use applications described above and the impact of the 

proposed land use in the context of planning legislation; 
 

7.1.2 consider and assess all relevant facts and to form their own opinion in the matter 
independently in respect of those applications; and 

 
7.1.3 confirm, vary or revoke the decisions of the Municipal Planning Tribunal (the “MPT”) 

in respect of those applications. 
 

7.2 “All relevant considerations” included, but were not limited, to the following: 
 
7.2.1 The applications concerned. 

 
7.2.2 The Municipal Planning Evaluations Reports previously submitted in respect of the 

two applications concerned. 
 
7.2.3 The 2017 Swartland MSDF (and not the earlier versions of the MSDF). 
 
7.2.4 The planning report on re-evaluation based on the 2017 MSDF.  
 
7.2.5 The statutory provisions, considerations and principles referred to in the Independent 

Report. 
 
7.2.6 The comments and objections received during the public participation process from 

interested and affected parties and comments from the Provincial Minister. 
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7.2.7 The appeals lodged by Adv. Martin Coetzee on 3 March 2017 in respect of the MPT’s 

decisions relating to the La Rhine and Lammershoek applications. 
 
7.2.8 The appeal lodged by the Department of Agriculture dated 27 February 2017.  

 
7.2.9 The letter dated 28 February 2019 received from the Director: Sustainable Resource 

Management of Western Cape Agriculture and the submissions made on his behalf 
at the oral hearing. 

 
7.2.10 The other considerations referred to in the Independent Report, including but not 

limited to consideration to the comments on behalf of the MEC for Environmental 
Affairs and Development Planning contained in the letters dated 30 May 2017 and 
14 June 2017 which formed part of the founding court papers in the review. 

 
7.2.11 The other submissions made to and the presentations made at the appeal hearing. 
 

7.3 The Appeal Authority was keenly aware that the decision that it was required to take could 
materially and adversely affects the rights of legitimate expectations of persons and that 
the action had to be lawful, reasonable and procedurally fair. It therefore made a 
concerted effort to afford all interested and affected parties a fair, reasonable and 
adequate opportunity to state their case and to be heard. It applied the rules of natural 
justice, with specific reference to the audi alteram partem-rule (hear both sides). 
 

7.4 The only new information that was presented during the oral hearing was from the Western 
Cape Department of Agriculture. The appellants did not submit new information.  
 

8. PROTECTED/CRITICAL BIODIVERITY AND ENVIRONMENTALLY SENSITIVE AREAS 
 

8.1 In an earlier planning report regarding the re-evaluation of the applications in terms of the 
2017-2022 MSDF it was stated that portion 12 of the farm Lammershoek no 841 falls within a 
Protected Area.  
 

8.2 The Municipality’s Planning Department made a correction to its earlier planning evaluation 
report, recording that the relevant portion of the Lammershoek property does not fall within 
a Protected Area. The Appeal Authority took this into account when considering the 
relevant facts. 
 

8.3 The Appeal Authority also found that it is clear from the Critical Biodiversity Areas maps and 
the Biodiversity Spatial Plan, 2017 that the proposed mining areas on both farms do not fall 
within a Protected Area, a Critical Biodiversity Area or an Environmentally Sensitive Area. 
 

9. DEPARTMENT OF MINERAL RESOURCES 
 

9.1 The Appeal Authority noted that the Department of Mineral Resources issued mining permits 
and conditionally granted applications for environmental authorisation in respect of both 
the proposed mines, that appeals were lodged against the decisions concerned, that those 
appeals were dismissed and that the Department of Mineral Resources approved 
environmental management plans in respect of the proposed activity on the farms 
concerned. The decision to dismiss those appeals was not legally challenged. 
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9.2 The Appeal Authority also took into consideration the conditions imposed in relation to the 

environmental authorisations that were granted, of which the following are regarded as of 
specific significance. 
 
9.2.1 The overall sand depth must be 500mm after rehabilitation. The 500mm consists of 

200mm sand on top of the clay layer and 300mm topsoil on top thereof in order to 
provide a growth medium for vegetation during and after rehabilitation. 
 

9.2.2 Mining must be conducted in such a way that damming of water in the mining area 
is prevented.  

 
9.2.3 The mining of sand must be conducted concurrent with rehabilitations as depicted 

on the mine layout plan. One block must be mined and rehabilitated before mining 
progresses to the next block. 

 
9.2.4 A 32m buffer area must be kept between the mine and drainage line. 
 
9.2.5 Ground water monitoring points must be drilled on each block to measure the water 

table level during mining activities. Records of these must be kept and produced to 
the DMR on request. 

 
9.3 The Appeal Authority duly noted that its duty to consider the impact of a proposed land use 

in the context of planning legislation is not identical to the obligation of the Department of 
Mineral Affairs to consider such an impact in terms of the Minerals and Petroleum Resources 
Development Act, 28 of 2002. The Appeal Authority also noted that the fact that the 
Department of Mineral Affairs adopted a certain stance in relation to the comments 
submitted by the Department of Agriculture did not absolve the Appeal Authority from 
considering and assessing all relevant facts and forming its own opinion in the matter 
independently.  

 
10. THE 2017-2022 MUNICIPAL SPATIAL DEVELOPMENT FRAMEWORK 
 
10.1 Mining in the Swartland: Both farms are situated within ward 12. No specific reference is 

made in the MSDF for mining in and around the Paardeberg area in ward 12. The 
Paardeberg is the name of an area which includes a larger area than only the mountain. It 
also includes larger areas on which agricultural activities are practised which are not 
located on the slopes of the Paardeberg. The MSDF identifies the area west of the 
Paardeberg from Malmesbury to Klipheuwel as the area rich in sand which is situated in 
ward 7. 
 

10.2 Critical Biodiversity Framework & Spatial Bioregion Planning Categories: The sand mines are 
proposed on land which had been used for agricultural purposes. They have no steep 
slopes or sensitive habitats, making them fall into the BSP Category, NNR (No Natural 
Remaining). The corresponding Spatial Planning Category is Industry & Existing Mining. Only 
Intensive Agriculture, Settlement and Industry & Existing Mining are to take place in areas 
classified as “No Natural Remaining”. In the considered opinion of the Appeal Authority the 
proposed sand mines comply with the Critical Biodiversity Framework and Spatial 
Bioregional Categories as accommodated in the MSDF. 
 

10.3 Tourism: Both farms are situated on the Swartland Wine & Olive Route. Wine farms in the 
vicinity of La Rhine Farm 848 on this route include AA Badenhorst, David & Nadia and 
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Babylon’s Peak. Wine farms in the vicinity of Lammershoek Farm 841 include Intellego, Sadie 
Family Wines and Môrelig Vineyards. These wine farms provide for wine making, wine sales 
and tasting rooms. These wine farms focus mainly on the international market. The La Rhine 
and Lammershoek farms are located in an area identified as conservation and heritage 
area (Paardeberg conservation areas) in which tourism development is promoted.   
 
Although the sand mines are proposed inside this area, they are located on land which is 
already used for agricultural purposes. Due to the temporary nature of the mining, the 
restriction of mining the mining area, rehabilitation of a mined area before there the next 
area can be mined as well as berms which will be erected surrounding the mining area to 
minimize the visual impact, the Appeal Authority is of the opinion that it will not have a 
materially negative impact tourism development of the Paardeberg and surrounding area. 
 

10.4 Topology, Geology and Habitat of Ward 12 with specific reference to the Paardeberg: The 
proposed rural area of this ward, including the Paardeberg, indicates limited building sand 
along the western boundary of the ward. The proposed mining areas are located on land 
which has already been used for agricultural purposes.  There are many examples in the 
Swartland where agricultural activities are taking place on land which was rehabilitated 
after it was mined. It is also important to keep in mind that there are currently many road-
building activities in the Swartland which requires sand. 
 
Due to the temporary nature of the mining, the restriction of mining to the mining area, 
rehabilitation of a mined area before the next area may be mined as well as berms which 
will be erected surrounding the mining area to minimize the visual impact, the Appeal 
Authority is of the opinion that it will not materially impact on sustainable development of 
the Paardeberg and surrounding area. 
 

10.5 Spatial objectives: Considerations of the following objectives featured prominently in the 
Appeal Authority’s deliberations, namely: 

  
10.5.1 Objective 1: Grow economic prosperity and facilitate economic sector growth 

(including mining, agriculture, tourism, commercial and industry [Economic 
Environment] 
 

10.5.2 Objective 2: Proximate convenient and equal access [Economic Environment] 
 
10.5.3 Objective 3: Sustain material, physical and social wellbeing [Social Environment] 
 
10.5.4 Objective 4: Protect and grow place identity and cultural integrity [Built Environment] 

 
10.5.5 Objective 5: Protect Ecological and agricultural integrity (Planet) [Biophysical or 

Natural Environment] 
 
10.6 Strategies: In the Appeal Authority’s considered opinion some strategies aimed at achieving 

the aforementioned objectives do not directly apply in the given set of facts, namely: 
 
10.6.1 Strategy 2 & 7: Protect economic vibrancy, provide sustainable infrastructure and 

services and enhance smart growth 
 

10.6.2 Strategy 3 & 8 – Protect safety and security & Provide (change) of social 
infrastructure and services (as per norm) to facilitate smart growth  
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10.6.3 Strategy 4 – Protect heritage resources & Strategy 9 – Grow (change) cultural 

potential 
 
10.6.4 Strategy 11 – Develop competitive advantage, new markets and economic sectors 

(i.e. tourism) 
 
10.6.5 Strategy 12 – Provide land for residential and industrial development 
 
10.6.6 Strategy 13 – Manage risk & disaster (manmade and natural) 

 
10.7 However, in the opinion of the Appeal Authority other strategies do feature more 

prominently. They include the following: 
 
10.7.1 Strategy 1 - Protect comparative trade advantage: The Paardeberg and 

surrounding area has been identified as an area for economic development which 
makes provision for agri & eco-tourism. The Paardeberg and surrounding area is 
strongly developed as an agricultural area with agri & eco-tourism activities. The 
Appeal Authority is of the opinion that, based on the temporary nature of the 
mining, the restriction of mining in the mining area, rehabilitation of the mined area 
before there the next area can be mined as well as berms which will be erected 
surrounding the mining area to minimize the visual impact, the potential negative 
impact on the comparative trade advantage of the Paardeberg area will be 
negligible. 
 

10.7.2 Strategy 5 – Protect food & water security & formalise conservation of CBAs: This 
strategy indicates key farming areas in the Swartland. The Paardeberg and Riebeek 
mixed farming areas as well as the existing nature reserves and conservation areas 
are indicated. Both the La Rhine and Lammershoek farms are situated in the mixed 
farming areas. This mixed farming area, identified as Area 18, stretches from Ward 12 
and 7 and includes areas east, north and west of the Paardeberg. It is proposed that 
this area stays a concentrated farming area (fruit). The proposed sand mines are 
temporary in nature and will, in the opinion of the Appeal Authority, not have a 
material negative impact on the farming character of Area 18. 
 

10.7.3 Strategy 6 – Grow (change) economic potential & trade advantage, strengthen 
mobility and economic links, diversification & product development: According to 
this strategy the farms fall in an area which includes mixed farming activities. This 
area falls outside the high rainfall sowing area of the Swartland. The mining is 
temporary in nature on land which has been used for agricultural purposes 
(vineyards). Once the mined area is rehabilitated it may once again be used for 
agricultural purposes. Keeping in mind that the mined area will be rehabilitated and 
the mitigation measures during the mining process which will minimalize the impact 
on surrounding properties, the potential negative impact on the comparative trade 
advantage of the Paardeberg area will be negligible. 
 

10.7.4 Strategy 10 – Grow (change) conservation potential and apply bioregional 
classification and coastal management: This strategy indicates core areas 
(mountains & hills), buffer areas (mountain corridors & future conservation areas) and 
agricultural areas (intensive agriculture). Both the La Rhine and Lammershoek farms 
fall within the broader area of the Paardeberg Mountains. The Paardeberg is the 
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name of an area which includes a larger area than only the mountain. It also 
includes larger areas on which agricultural activities are practised which are not 
located on the slopes of the Paardeberg. In the opinion of the Appeal Authority the 
proposed mines will not have a material negative impact on this strategy.  

 
10.7.5 Strategy 11 – Develop competitive advantage, new markets and economic sectors 

(i.e. tourism and utilities): Both farms are located in a tourism development area 
identified as conservation & heritage areas (Paardeberg conservation area). The 
Paardeberg nature reserves are also indicated. Tourist routes are also identified 
which does not include any tourist routes in and around the Paardeberg. In the 
considered opinion of the Appeal Authority the potential negative impact of the 
proposed mines on tourism in the Paardeberg area will be negligible. 

 
10.8 The Appeal Authority gave proper consideration to all of the provisions of the 2017-2022 

MSDF in relation to the area where the sand mines will be situated, if approved, including 
the description or designation / status (as per the MSDF and related maps) of the specific 
area concerned. It concluded that the proposed land use is consistent with the MSDF. 
 

11. NEW INFORMATION FROM DEPARTMENT OF AGRICULTURE 
 

11.1 The Appeal Authority is grateful for the detailed presentation that representatives of the 
Western Cape Department of Agriculture (“DOA”) made at the oral hearing. The main 
points of the new information that DOA made available are the following and will be 
evaluated in the succeeding sub-paragraphs: 
 

11.1.1 Effective depth after rehabilitation of 500mm is not suitable. 
 

11.1.2 Internal drainage is severely impeded upon due to effective depth. 
 

11.1.3 Risk for saturation. 
 

11.1.4 Risk for erosion. 
 

11.1.5 Will definitely negatively impact on soil potential for deep rooted crops.  
 

11.1.6 Will/Can negatively impact annual crops.  
 

11.1.7 Will alter flow-pattern, run-off control of water.  
 

11.1.8 Ultimately reduce soil potential (CARA).  
 

11.1.9 Soil with depths of 1200mm and deeper should be considered for mining as to allow 
for root development without high risk of saturated conditions to allow for perennial 
crops as well. Evidence of “shallow” soils mined – poor rehabilitation, little topsoil, 
ponding, water logging, saturated conditions, poor aeration.  
 

11.1.10 Investigate entire farm – homogenic soils, slopes, rehabilitation.  
 

11.1.11 Farm plan to indicate mineable areas, already mined areas, infrastructure, impact 
on soil potential – fine scale mapping.  
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11.2 Effective depth after rehabilitation of 500mm is not suitable 

 
11.2.1 According to the Environmental Authorisation issued by the Department of Mineral 

Resources (DMR) 300mm of top soil will be stripped and stockpiled for use during 
rehabilitation. At least 200mm of sand must be left on top of clay after mining in 
order to provide growth medium for vegetation during and after rehabilitation. The 
overall sand depth must be 500mm after rehabilitation. 

 
11.2.2 The rehabilitation and mitigation measure were assessed and recorded by a soil 

specialist. According to the soil specialist, rehabilitation of the sites for agricultural use 
after mining is completed, is possible, provided that the mitigation and 
management measures are adhered to as prescribed by the BAR and EMP. 

 
11.2.3 According to the J Lanz Soil Report the stockpiled soil must be evenly spread over 

the entire mining area, so that there is depth of 30cm of sandy top soil above the 
underlying B horizon.  The depth should be monitored during spreading to ensure 
that coverage is adequate and even. The removal of the E horizon will improve root 
accessibility to the underlying B horizon, which is a more suitable rooting medium 
than the E horizon. This will improve the agricultural suitability of the soil profile. 
 

11.2.4 The Appeal Authority is of the opinion that after rehabilitation the mined areas can 
still be put to agricultural use (annual crops and grazing). A minimum of 300mm of 
top soil replaced on top of the B horizon (200mm of sand) after rehabilitation is 
regarded as sufficient. After mining the land should revert back to its agricultural 
state, meaning that the land will not be permanently transformed by mining. The 
impact of the reduced agricultural production potential is assessed as having low 
significance, but without mitigation it is assessed as having medium significance. 

 
11.3 Internal drainage is severely impeded upon due to effective depth 

 
11.3.1 According to the Environmental Authorisation issued by the Department of Mineral 

Resources (DMR) a storm water system must be put in place to prevent damming of 
water in the mining area.  
 

11.3.2 According to the J Lanz Soil Report free drainage issues will cause waterlogging due 
to slope but if the mining plan is followed it will not occur. (It is important that all 
mining depths ensure that excavations are free draining.)  

 
11.3.3 To ensure minimum impact on drainage, it is important that no depressions are left in 

the mining floor. A surface slope (even if minimal) must be maintained across the 
mining floor in the drainage direction, so that all excavations are free draining. 
 

11.3.4 The mining of sand must be conducted concurrent with rehabilitations as depicted 
on the mine layout plan. One block must be mined and rehabilitated before mining 
progresses to the next block. 

 
11.3.5 The Appeal Authority is of the opinion that after rehabilitation the internal drainage 

of the mined area will be impeded upon due to the new effective depth of the land 
in comparison to its original state. This implies that the soil potential is lowered.   
However, even though the land may not be suitable for perennial crops after 
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rehabilitation of the mining area has taken place, it will still be suitable for annual 
crops and grazing, retaining the agricultural use of the land. 

 
11.4 Risk for saturation 

 
11.4.1 The required 32m buffer area to be kept between the mine and drainage line on the 

southern corner of the La Rhine site is not affected. According to the Environmental 
Authorisation issued by the Department of Mineral Resources a buffer of 32m away 
from the drainage line and natural vegetation must be maintained on the 
Lammershoek farm. The drainage line and natural vegetation is not affected. A 
surface slope must be maintained across the mining floor in the drainage direction, 
so that excavation is freely drained. 
 

11.4.2 According to the J Lanz Soil Report free drainage issues and depressions due to 
uneven soil depths causes waterlogging. The creation of uneven surfaces and steep 
slopes by the mining activities may prevent and hinder future cultivation. However, 
this can be completely mitigated with effective rehabilitation. Due to the slope of 
the mining area and if the mining plan is followed, impaired soil drainage has a low 
significance. The report also finds that the agricultural potential of the land is low to 
medium. 

 
11.4.3 According to the Vinpro Report (H Schloms) the depressions that are created on the 

mining floor as well as the surface that is not easily drainable, reduces soil potential. 
Removal of the E-horizon reduces the capability of these soils to drain. The E-horizon 
is part of the effective depth for root development and a reduction is in fact a 
lowering of soil potential. However, in some cases annual crops may benefit 
somewhat by the removal of the E-horizon but not for perennial crops. 

 
11.4.4 In order to ensure that the surface slope is free draining no depressions should be left 

on the mining floor. The Appeal Authority is of the opinion that although the risk for 
saturation exists, the potential of the agricultural land is low to medium. The impact 
of potential saturation of the mining area after rehabilitation on land with a low to 
medium agricultural potential is regarded to be of low significance. The land remains 
suitable for annual crops and grazing, retaining the agricultural use of the land. 

 
11.5 Risk for erosion 

 
11.5.1 The risk of erosion exists during stockpiling as well as once topsoil is returned after 

rehabilitation. This will be due to the slope of the land.  
 

11.5.2 According to the Environmental Authorisation issued by the Department of Mineral 
Resources the stockpiled topsoil must be protected from and/or against losses by 
water and wind erosion. Driving over topsoil stockpile is prohibited. 

 
11.5.3 Erosion and soil loss in the mining area must be prevented by making sure that 

mining is only confined to one strip at a time.  
 
11.5.4 According to the Vinpro Report (H Schloms) the risk of erosion is also increased 

significantly as a result of the poor drainage situation. According to the J Lanz Soil 
Report top soil stockpiles should be protected against losses by water and wind 
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erosion. The establishment of plants (weeds and cover crop) on the stockpiles will 
help to prevent erosion.  

 
11.5.5 The following mitigation measures should be implemented to address the risk of 

erosion. 
 

• Erosion control during mining by providing temporarily banks during mining. 
 
• Topsoil spreading should only be done at a time of year when vegetation 

cover can be established as quickly as possible, so that erosion of returned 
topsoil by both rain and wind, before vegetation is established, is minimised. 
The best time of year is at the end of the rainy season, when there is moisture 
in the soil for vegetation establishment and the risk of heavy rainfall events is 
minimal. 

 
• Establish ground cover crop best time of year and immediately after 

spreading of topsoil. A cover crop must be planted and established 
immediately after spreading of top soil to stabilise the soil and protect it from 
erosion. The rehabilitated area must be monitored for erosion and stabilised if 
any erosion occurs. 

 
• Ensure minimal impact on drainage after mining. Runoff water must be 

controlled via banks during mining to ensure that accumulation of run off 
does not cause down-slope erosion. After mining any steep slopes at the 
edges of the excavations must be reduced to a minimum and profiled to 
blend with the surrounding topography. 

 
• Contour banks must be re-established in the same positions and to the same 

height and slope as pre-mining and the integrity of run-off control within the 
entire contour bank system must be ensure. 

 
11.5.6 The Appeal Authority is of the opinion that with mitigation, the reduction in 

agricultural potential is assessed as having a low significance. If the rehabilitation 
plan is followed the risk of erosion will be minimal. 
 

11.6 Will definitely negatively impact on soil potential for deep rooted crops 
 
11.6.1 The Appeal Authority accepts the opinion expressed by the soil specialists and the 

Department of Agriculture in this regard as correct.  
 

11.7 Will/Can negatively impact annual crops 
 
11.7.1 According to the Vinpro Report by H Schloms, the removal of the E-horizon reduces 

the capability of these soils to drain. E-horizon is part of the effective depth for root 
development and a reduction is in fact a lowering of soil potential. In some cases 
annual crops may benefit somewhat to the removal of the E-horizon but not for 
perennial crops. 
 

11.7.2 The Appeal Authority is of the opinion that the mined area may not be suitable for 
perennial crops after rehabilitation of the mining area has taken place, but it will still 
be suitable for annual crops and grazing, retaining the agricultural use of the land. 
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11.8 Will alter flow-pattern, run-off control of water 
 
11.8.1 According to the J Lanz Soil Report no depressions should be left in the mining floor 

to ensure the minimal impact on drainage. A surface slope (even if minimal) must be 
maintained across the mining floor in the drainage direction, so that all excavations 
are free draining. The Appeal Authority is of the opinion that this mitigation measure 
will be sufficient. 
 

11.9 Ultimately reduce soil potential (CARA) 
 
11.9.1 The Appeal Authority accepts the opinion expressed by the soil specialists and the 

Department of Agriculture in this regard as correct.  
 

11.9.2 Even though the land may not be suitable for perennial crops after rehabilitation of 
the mining area has taken place, it is still suitable for annual crops and grazing, 
retaining the agricultural use of the land. 

 
11.10 Soil with depths of 1200mm and deeper should be considered for mining as to allow for root 

development without high risk of saturated conditions to allow for perennial crops as well. 
Evidence of “shallow” soils mined – poor rehabilitation, little topsoil, ponding, water logging, 
saturated conditions, poor aeration.  
 
11.10.1 Dealt with above – e.g. see paragraph 11.2. 
 

11.11 Investigate entire farm – homogenic soils, slopes, rehabilitation 
 
11.11.1 The land use application deals with a 5ha portion on each of the two farms on 

which mining rights have been approved by the Department of Mineral Affairs. 
 

11.11.2 The Appeal Authority noted the opinion expressed by the representatives of the 
Department of Agriculture. 

 
11.12 Farm plan to indicate mineable areas, already mined areas, infrastructure, impact on soil 

potential – fine scale mapping 
 
11.12.1  The land use application deals with a 5ha portion on each of the two farms on 

which mining rights have been approved by the Department of Mineral Affairs. 
 

11.12.2 The Appeal Authority noted the opinion expressed by the representatives of the 
Department of Agriculture. 

 
12. CONCLUSIONS REACHED 

 
12.1 A minimum sand depth of 500mm after rehabilitation is regarded as sufficient. After mining 

the land will revert back to its agricultural state, meaning that the land will not be 
permanently transformed by mining. 
 

12.2 After rehabilitation the internal drainage of the mined area will be impeded upon due to 
the new effective depth of the land in comparison to its original state. This implies that the 
soil potential is lowered. However, even though the land may not be suitable for perennial 
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crops after rehabilitation of the mining area has taken place, it is still suitable for annual 
crops and grazing, retaining the agricultural use of the land. 
 

12.3 Although the risk for saturation exists, the potential of the agricultural land is low to medium 
and the loss of land small. The impact of potential saturation of the mining area after 
rehabilitation on land with a low to medium agricultural potential is seen to be of low 
significance. The land remains suitable for annual crops and grazing, retaining the 
agricultural use of the land. 
 

12.4 With mitigation, the reduction in agricultural potential is assessed as having a low 
significance. Without mitigation it is assessed as having medium significance. If the 
rehabilitation plan is followed, the same level of production as pre-mining can be achieved 
on La Rhine farm. A minimum of 300mm of top soil replaced on top of the B horizon (200mm 
of sand) after rehabilitation is seen as sufficient on Lammershoek farm. On Lammershoek 
farm, with mitigation, the reduction in agricultural potential is assessed as having a low 
significance. If the rehabilitation plan is followed the risk of erosion will be minimal. After 
mining the land will revert back to its agricultural state, meaning that the land will not be 
permanently transformed by mining. 

 
12.5 The mined areas may not be suitable for perennial crops after rehabilitation of the mining 

area has taken place, but it will still be suitable for annual crops and grazing, retaining the 
agricultural use of the land. 
 

12.6 The land use applications are restricted to a 5ha portion of each farm on which a mining 
right has been approved by the DMR. It is noteworthy that the farm Lammershoek is 
approximately 123,1305 ha in extent and the farm La Rhine 258,7782 ha. The area on which 
the sand mine activities is proposed, is approximately 5 ha in both cases. This translates into 
impacts on approximately 4% of the area of Lammershoek and approximately 1,9% of La 
Rhine. In the opinion of the Appeal Authority the sand mining activity will not have a 
material negative impact on agriculture. The use of those two areas for mining purposes will 
not result in the loss of high potential agricultural soil. 
 

13. RESOLUTION 
 

13.1 The members of the Appeal Authority, in arriving at a decision: 
 

• considered, assessed and evaluated all relevant considerations, including (but not 
limited to) the findings of the specialists as well as all submissions made  
(orally and in writing) to date; 

 
• made a conscious effort to weigh the social and economic impacts of the proposed 

activities (i.e.  benefits for the local and broader communities that will arise from the 
proposed development) objectively against the perceived disadvantages; and 

 
• adopted a balanced approach to the applications and struck a balance between 

a range of competing interests and considerations. 
 

13.2 Unanimously resolved: 
 
13.2.1 That the appeals against the decisions of the Municipal Planning Tribunaltaken on 1 

February 2017, approving the consent use applications to permit the proposed 
mining activities on the farms concerned, be dismissed; 
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13.2.2 That those decisions of the Municipal Planning Tribunal be confirmed, subject to the 
condition that all mitigation measures mentioned in this document be fully 
implemented and complied with to the Council’s satisfaction. 

 
14. REASONS FOR DECISION 

 
14.1 The applications were evaluated in terms of the provisions of national, provincial and 

municipal planning legislation. The proposed land use does not lack desirability.  
 

14.2 The applications are consistent with the Provincial Spatial Development Framework, 
the West Coast District Spatial Development Framework and the Swartland Spatial 
Development Framework. 

 
14.3 It is accepted that the mining activity will have both negative and positive impacts. 

A critical question, in the minds of the members of the Appeal Authority, was 
whether the price to be paid (i.e. the limited negative impact) was justified based 
on the positive socio-economic impacts that the proposed activity would have for 
the broader community. The answer was a resounding “YES”. 
 

14.4 The areas on which sand mining will take place are not prime and unique 
agricultural land. Sand mining will take place on only an exceptionally small portion 
of the farms concerned. It will not contribute to a meaningful reduction of the 
agricultural production capacity of the farms.  

 
14.5 Even though the land may not be suitable for perennial crops after rehabilitation of 

the mining areas have taken place, those areas will still be suitable for annual crops 
and grazing, retaining the agricultural use of the land.  

 
14.6 The applications entail temporary land use rights, do not entail the rezoning of 

agricultural land and the land use will not permanently change the character of the 
area. 

 
14.7 The potential negative impact of the temporary activity can be mitigated to 

acceptable levels by requiring compliance with the measures mentioned in this 
document, the conditions imposed by the Department of Mineral Affairs when 
approving the environmental authorisation and the DMR approved environmental 
management plan. 

 
 
……………………………………………………. 
EXECUTIVE MAYOR 
 
 

 
 
 
 


